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OPINION O}- THE COMMISSION  ON THE COMMUNITY PATENT
The Commission of thc European Communities, acting under Article  J-55 of the EEC
frcaty,  has just  forr.rarded to the Member States its  Opinion on the draft  Conven-
tion  concerning the European patent for  the Common Market" This draft  will  be sub-
mitted to  an intergovernmental conference clue to be held in  Luxembourg from 5 -
28 May 1974"
In its  Opinion thc Commission pronounces in  favour of the draft  Convention itsclf"
The aim of the Convention is  to define a unitafy  and autonornous 1aw by which
patents issued in  tlr.e Common Market under a first  Convention on the issue of
European patents: eignod in  Munich on 5 October L971 (1),  will  have the same
effects throughout the territories  of the Member States" The Commission believes
that the draft,  permitting as it  does the free circulation  of patented products o::
processes and ensuring equal conditions in  competition, fu11y satisfies  the re-
quirements of the objcctives of the Treaty of Rome"  a.
On the other hand, the Comrnission is  utterly  opposed to the adoption o{/protocol
annexed to the draft  Convention which would defer by five  to ten ycars the ap-
plication  of provisions contained in  the latter  which, for  their  part,  airn to
prevent the splitting  up of the Common Market" Given the fact  that  the Convention
could not come into  force until  L976 because of the delays contingent upon par-
liamentary ratification,  the adoption of this  protocol would a1low an owner of  a
patent to prohibit  the import of  any protected product put on the market in
another Member Statc by him or his licensee, for  a period which could extend
to 1986, He could thus control the flow of his  products within  the Common
Market, partition  the national markets and maintain different  priees in  each
Member State" In the opinion of the Commission such a limitation  of the principle
of free movement of  goods applied to patented products is  contrary to the pro-
visions of the Treaty of  Rotne"
In its  Opinion, thc Conmission  stresses that  free rnovement of  goods constitutes
such a fundamental  clement for  the creation of  the Common Market that  any departure
from this  principle  rnay only be made in  strictly  limited  and exceptional circum-
stances. Arti c1e 35 of the EEC Treaty allows for  one such exception with referetr<:e
to industrial  or commercial property" But, as is  confirmed by a judgement of tl:e
Court of Justice(2)rno exception may be considered unless it  is  a matter of ih:
existence of a right  to industrial  or commercial property. No exception could
serve the purpose of prohibiting  the movement of a patented product from one M(-In')er
State to  another from the tine  of its  being put on the market within  the Com'-
munity by the owner of the patent or with his  copsent "
This being sor the Commission cannot admit any departure from Community law last-ng
several years and resulting  from an agreement mafle between the Member Statest eis
such an agreement would have the same effects  as if  the Member States decided to
revise the Treaty by procedures other than those expressly laid  down f or this  p'(1:'' -
pose in  that  instrument itself.  Furthermorerthe  Commission states that  it  fj-rrnly
believes that  such an agreement could not take precedence over Community 1aw shouid
if
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brevet comnnrnautaire Avis d.e ]a Commission ooncerna,nt le
La Commission  d.es Comrmrnaut6s  Er:.rop6ennes, se fond-ant sur lrarticle  1!J du
Srait6 CEE, vient d.renvoyer  aux Etats-I'[embres  un avis concernant le projet dtune
Convention relative au brevet europ6en pour le March6 Commun. Ce projet sera soumis
A, une Conf6rence Intergouvernementale qu.i se tiend,ra ir. Luxembourg du 6 au 28 mai
1974.
Par son avisrla Commission se prononce en faveur du projet de la Convention
m€me" Celle-ci a pour but d.e d.6finir un droit unitaire et autonome selon leErel les
brevets d.61ivr6s pour 1e march6 corunun au titre  d.rune premiEre Convention sur la
d.6livrance d.e brevets europ6ens,  signde i. Munich le J,10.I973 (1),  auront 1es m6mes
effets sur Ltensemble d.es teruitoires d"es Etats-illembres.  La Commission est d.ravis
que Ie projet, permettant  1a libre  circulation  d.es produits ou proc6d6s brevet6s
et r6alisant d.es cond.itions  6ga1es de concurrence, satisfait  pleinement aux objec-
tifs  du Trait6 d-e Rome.
EYt re.rar3che, la Commission se prononce nettement contre lrad.option drun proto-
colerannex6  au projet de Convention, qui tend. d d-iff6rer d.e J i. 10 ans
1rapplication d.es d.ispositions  oontenues d.ans la Convention et qui visent, elles |  ':::t
i  interd.ire le fractionnement  du rnarch6 commun, Etant d.onn6 que la Convention ne
poirrra, compte tenu d.es d.61ais d.e ratification  parlementaire, entrer en vigueur
guten LgT6r lrad.option de ce pro'i:ocole permettrait au titulaire  d"tun brevet d.!in-
terd.ire lrimporta'bion  d.e produits prot6g6s mis d"ans le  commerce d-ans un autre Etat-
l[embre par lui  ou par son licenci6 et cela pend.ant une p6riode pouvant aller  jusquren
1985" II  pourrait ainsi contrdler 1!dcoulement  d-e ses produi-ts A. Itint6rieur  du march6
commun, cloisonner Les march6s nationaux et maintenir des prix d.iff6rents dans chaque
Etat-Membre. Selon ]ravis d.e Ia Commission, une pareille limitation  du principe d.e la
libre  circulation d.es marchand.ises appli.qu6e aux produits brevet6s est contraire aux
d.ispositions du frait6  d.e Rome.
La Comrnission  souligne d.ans son avis que la 1i-bre circufation d.es marchandises
constitue un 616ment iu ce point fonclamental pour Ia r6alisation du march6 commun gutil
ne peut y 6tre d-6rog6 que dans des circonstances d.texception trds strictement limitdes.
Ltart"36du Trait6 CFJE pr6voit unc tc11e exccptionq:sc r6f6rant i. Ia propri6t6 ldistrblle
ou comm{jrcialcnlir,-:-srcomml,\ le  confirrno un arr6t t1e la Cour d-c Justice(2) run: cxccption ne
peut se concevoir c4uc lorsque lrexistence d.run clroit d.e propri6t6 industrielle ou com-
merciale est en causeo Aucune exception ne pourrait servir i. interd.ire 1a circulation
d.fun produi.t brevet6 d.run Etat-{vienbre d-ans un autre d.epuis 1e momcnt d.c sa rnise dans
Ie commerce ir, lrintdrieur  d-e la Comnmnaut6 par Ic titulaire  du brevet ou avec son con-
sentement.
La Commission nc peut d.6s lors ad.mettre qutil  soit d6rog6 au d.roit comnrunautaire
pend.ant plusieurs ann6es pa.r un accord Eri serait pass6 entre 1es Etats-l, embres. Un tel
accord. aurait ren effet rles m6mes cons6quences que si lcs Etats-I{embres  d.6cid.aj-ent  d"e
r6viser le Trait6 en d-ehors d.es proa6d.ures pr6rmes express6ment par celui-ci.  La Com-
mission se d.6clare d-railleurs convaincue gue pareil accord. ne saurait, en cas de con-
fIit,  pr6valoir sur le dlroit comrmrnautaire.
ffia-convention  d"e lvlunich a 6t6 sign6e par 1es neuf Etats-illembres et par la  Sui.sse,
la  Subde , Ia lrlorvbge, I rAutriche, la Grdce I le  L j.echtenstein et Monaco'
(z\ Arr6t drr B-7^1 q71 r on r:erlse- T)errtsoha Gra.mrnonhon/fuietno  (ntta.ire z8/zo)-
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